Disparate Treatment
February 20, 2004
Letter carriers who are similarly situated should receive the same discipline for the same misconduct.  For example, if two letter carriers with no prior discipline extend their lunches by an hour, management might be able to justify giving each a letter of warning; in the same situation, management could not justify giving one a letter of warning, and removing the other.
Proving one instance of disparate treatment occasionally is enough to overturn or modify discipline issued to a Grievant.  In this affirmative defense, the union must confirm the existence of both sides of the equation.  “It is not enough to show that an employee was treated differently than others; the union must show that the circumstances surrounding his / her offense were substantively like those of individuals who received more moderate penalties.” (Jonathan Dworkin)  The similarity of the offenses is a critical element of a disparate treatment defense.  While the offenses need not be identical, they must be of the same relative seriousness.  Additionally, the comparisons need not be limited to just other letter carriers but may include other crafts and management personnel.  The union has a right to supervisors’ disciplinary records (M-01160) if it shows relevance to its defense of the Grievant.
The requirement that the same supervisor issue different levels of discipline to similar situated employees would appear to be a very simple and straightforward concept.  However, this component may not be so easily defined in such instances where a disciplinary decision is approved by higher levels of management, or a personnel representative provides an oversight function for decisions by different managers.  In short, when additional officials become involved in the decision-making process, or in reviewing the appropriateness of the decision after-the-fact, the potential pool of alleged comparables may be subject to expansion, at least theoretically.


The following references and case cites will help to prepare a disparate treatment defense.

* * * *
Elkouri & Elkouri  “How Arbitration Works” 6th edition pp 995 – 999 states 

It generally is accepted that enforcement of rules and assessment of discipline must be exercised in a consistent manner; all employees who engage in the same type of misconduct must be treated essentially the same, unless a reasonable basis exists for variations in the assessment of punishment (such as different degrees of fault, or mitigating or aggravating circumstances affecting some but not all of the employees).  Applying this general rule, one decision recognized: “There must be reasonable rules and standards of conduct which are consistently applied and enforced in a non-discriminatory fashion.  It is also generally accepted that enforcement of rules and assessment of discipline must be exercised in a consistent manner; thus all employees who engage in the same type of misconduct must be treated essentially the same.”

In this regard, one arbitrator declared: “Absolute consistency in the handling of rule violation is, of course, an impossibility, but that fact should not excuse random and completely inconsistent disciplinary practices.”

Where a reasonable basis for variations in penalties does exist, variations will be permitted notwithstanding the charge of disparate treatment.  Discrimination is an affirmative defense, and therefore, the union generally has the burden of proving that the employer improperly discriminated against an employee.  Thus in order to prove disparate treatment, a union must confirm the existence of both parts of the equation.  It is not enough that an employee was treated differently than other; it must also be established that the circumstances surrounding his/her offense were substantively like those of individuals who received more moderate penalties.

Where the union does prove that rules and regulations have not been consistently applied and enforced in a nondiscriminatory manner, arbitrators will refuse to sustain a discharge or will reduce a disciplinary penalty.  However, arbitrators will uphold variations in punishments among employees if a reasonable basis exists that justifies such differences. … 

That variations in penalties assessed do not necessarily mean that management’s action has been improper or discriminatory was persuasively elaborated by one arbitrator:

The term “discrimination” connotes a distinction in treatment, especially an unfair distinction.  The prohibition against discrimination requires like treatment under like circumstances.  In the case of offenses the circumstances include the nature of the offense, the degree of fault and the mitigating and aggravating factors.  There is no discrimination, or no departure from the consistent or uniform treatment of employees, merely because of variations in discipline reasonably appropriate to the variations in circumstances.  Two employees may refuse a work assignment.  For one it is his first offense, there being no prior warning or misconduct standing against his record.  The other has been warned and disciplined for the very same offense on numerous occasions.  It cannot be seriously contended that discrimination results if identical penalties are not meted out.

… Finally, it may be noted that arbitrators themselves have sometimes reduced the penalties of some employees, where management had assessed uniform discipline against all participants but where the arbitrator found different degrees of fault.  In one such case, the arbitrator stated that “equality of penalties does not represent equal justice,” where management assessed identical penalties against the victim as well as the aggressor in a fight.

* * * *
The Union also argues convincingly that Grievant received disparate treatment.  The Union established through unrebutted evidence at least one other employee, with a similar past record, received a thirty day suspension for a worse absentee record than Grievant.  The Employer admitted the other employee was treated differently and offered no mitigating or aggravating circumstances to justify the disparate treatment.  Moreover, there was unrebutted testimony that two other employees were not removed for similar records and conduct.  Based on this record, the Employer did not impose discipline in a consistent manner for similar conduct.  However, the long standing absentee issue surrounding the employment of Grievant is serious and does justify significant disciplinary action. (C-16237)

* * * *

In other words, the Supervision charged Grievant with technical violations of several general “rules” which were not effectively rules at the subject station and Grievant’s route.  That point is significant in relation to the Probation Agreement, but the Agreement itself must also be considered.  When Grievant was brought back after the prior arbitration it was to give him an opportunity to show that he could work without the outbursts, insubordination, profanity and disrespect, which had occurred allegedly because of chemical problems within his body.  …

…As noted, he tried to live within rules he knew were not being enforced against anyone else.  The charges made against Grievant, which were used and relied on to support his discharge, were not regarded as significant at this station.  Many people had violated the same “rules,” but no one else was disciplined.  The attempt to discharge Grievant for violation of effectively non-existent rules is arbitrary, capricious and unreasonable and not a proper application of the Probation Agreement. [sic]  (C-17453)

* * * *

The Union argued that the Postal Service’s action was discriminatory and amounted to disparate treatment.  It based its argument on the fact that the only other cases of rollaway accidents at this postal facility resulted in those carriers receiving a seven-day suspension.  The first case cited by the Union involved a letter carrier who failed to set the emergency brake and the vehicle did not hold in park resulting in a rollaway accident which resulted in property damage to a customer’s residence.  In the second case, the letter carrier stated he stopped his vehicle to make a delivery and put the vehicle in park with the engine running.  It slipped out of park into drive and ran into a privately owned car.

The term “discrimination” connotes a distinction in treatment.  The prohibition against discrimination requires like treatment under like circumstances.  In the case of offenses, the circumstances include the nature of the offense, the degree of fault and the mitigating and aggravating factors.  There is no discrimination or no departure from the consistent or uniform treatment of employees merely because of variations in discipline reasonably appropriate to the variations in circumstances. (How Arbitration Works, Elkouri and Elkouri, BNA, 4th ED {1985})

The incidents described in the foregoing paragraph closely parallel the incident in this case.  The Postal Service was unable to provide sufficient rebuttal evidence to show that there were any variations in the circumstances of the instant case and the two previous cases to depart from the consistent or uniform treatment applied in those two previous cases. …
… There is no doubt that a rollaway/runaway accident is a serious matter in that it could result in injury and even death.  However, the Postal Service cannot discriminate against an employee in assessing discipline in these types of cases unless it can show a variation in the circumstances.  Having failed to do so in this case, the discipline of discharge was discriminatory.  Accordingly, the Postal Service is directed to reduce the discipline of discharge to a seven-day suspension.  (C-21062)

* * * *
The Union contends that the Grievant was subjected to disparate treatment.  Specifically, it offers carrier Whitlock as a similarly-situated employee who was treated differently.  Disparate treatment occurs when an employee is treated more harshly than others in same or similar circumstances.  In the Whitlock case, at least 13 pieces of first class mail were found in Whitlock’s UBBM tub on December 7, 1999.  Supervisor Krietemeyer asked Whitlock about this discovery.  Whitlock denied knowing how the mail got in the tub.  That ended the matter.  In the present case, marriage mail was found in the Grievant’s UBBM tub on January 5, 2000.  Supervisor McDonald asked the Grievant about this mail.  McDonald found the Grievant’s response to be unacceptable.  The Grievant was removed for throwing away 38 pieces of deliverable mail.

In Title VII cases, the Courts have held that in order to be similarly situated, the employee alleging discrimination and the comparison employee must have the same supervisor.  Mitchell v. Toledo Hostital, 964 F.2d 577 (6th Cir. 1992).  The rationale for this requirement is explained by the Seventh Circuit in Radue v. Kimberly-Clark Corp, 219 F.3d 612 (7th Cir. 2000), as follows:  “Different employment decisions, concerning different employees, made by different supervisors, are seldom sufficiently comparable to establish a prima facie case of discrimination for the simple reason that different supervisors may exercise their discretion differently.”  Utilizing a similar approach in discrimination cases, the MSPB requires that all aspects of the alleged discrimintee’s employment be “nearly identical” with those of the comparison employee.  Butler v. Internal Revenue Service, 86 MSBR 513 (2000).

Some labor lawyers believe that the same-supervisor requirement in Title VII cases may be subject to expansion.  For example, in an article entitled, “Similarly Situated Employees – How the Courts Have Defined This Important Prima Facie Component,” attorney Martin K. LaPointe writes as follows:

“Under the comparability analysis, the ‘same supervisor’ requirement would appear to be a very simple and straightforward concept.  However, even this component may not be so easily defined in such instances where: 1) a disciplinary decision is approved by higher levels of management, 2) a personnel representative provides an oversight function for decisions by different managers, 3) the affected employee files an internal grievance regarding the discipline thereby drawing other managers into the process of reviewing the decision.  In short, when additional company officials become involved in the decision-making process, or in reviewing the appropriateness of the decision after-the-fact, the potential pool of alleged comparables may be subject to expansion, at least theoretically.”

CCH Journal of Employment Discrimination Law, Winter 2001 Edition.

On this general subject, the Tenth Circuit Court of Appeals has recently warned against defining “similarly situated” so strictly that there are no employees against whom a comparison can be made.  Ortiz v. Norton, 2001 U.S.App. LEXIS 13494 (10th Cir. June 18, 2001).

This case is not a discrimination case that arises under Title VII of the Civil Rights Act.  Instead, it is a discipline case that arises under the concept of “just cause” set forth in the Agreement.  A generally-accepted principle of “just cause” is that there must be even treatment in discipline matters.  That requires equitable (fair) treatment within an appropriate unit.  The scope of the appropriate unit, e.g., whether the comparables are broader than an individual supervisor, must be decided on a case-by-case basis. (C-22258)

* * * *
There is clear and significant legal authority that has been developed in the area of employment discrimination law, which reveals that disparate treatment indicates unequal treatment, and the word "unequal" is often used as another word in describing allegations of discriminatory action.' (Labor Law & Labor Arbitration p. 70, Labor Arbitration Institute (1995) Northfield, MN)  Thus, the public policy prohibiting discrimination clearly requires that rules be implemented and enforced in a consistent manner and employees be given like treatment under like circumstances.  But, the evidence presented in this case does not appear to suggest “classic intentional discrimination," where adverse treatment of the protected class members (female employees in this matter) is accompanied by direct evidence that the treatment was based on the affected individual's class member status.2 (Employment Law Deskbook, Sec. 18.01(B), p. 18-11.  Shawe and Rosenthal, Mathew Bender, NY, NY (1988) …

Disparate impact generally occurs when a facially neutral policy or practice implemented in a non-discriminatory fashion 3 has a significant disproportionate effect on a protected class.  Further, the difference between disparate treatment and disparate impact is explained by the following language.

The crucial distinction between disparate treatment and disparate impact is that the claimant need not show that an employer had a discriminatory animus or motive to prove adverse impact. For example, a policy requiring all job applicants to pass a test (i.e., a facially neutral policy) applied in an identical fashion to all applicants (i.e., implemented without any disparate treatment) may still be unlawful if a disproportionate number of protected class members fail to pass it (i.e., it had an [sic] disparate impact). The employer could successfully defend by showing that passing the test was directly related to successful performance of the job in question and a reasonable means for doing so (i.e., there was a business necessity for the test, despite its impact on a protected class). [3 Employment Law Deskbook, Sec. 18.01(2), p. 18-8.  Shawe and Rosenthal, Mathew Bender, NY, NY (1988)].

The Civil Rights Act of 1991 provides that even if an employer is able to demonstrate that the practice in question is justified by business necessity, the complaining party may still prevail if he/she can demonstrate that an alternative practice exists which does not have a similarly discriminatory impact. [Footnote omitted.] In considering whether an offered alternative is suitable, the cost or other burdens involved are relevant factors. [Footnote omitted.]4[4 Employment Law Deskbook, Sec. 18.01(2), p. 18-9.  Shawe and Rosenthal, Mathew Bender, NY, NY (1988)].

Likewise, a case of disparate impact can apply to a single decision, as found in AFSLME v. Ward, 60 FED Cases 275 (71' Cir. 1992), where it was revealed that a single employment decision such as a layoff can be challenged on the ground that it has disparate impact on members of a protected class. (C-20174)
* * * * 

As for Grievant’s removal, the Union chiefly argues that this office has never taken such action for vehicular accidents.  While it is evident that lesser discipline has been imposed for other accidents, including those occurring while the vehicle was backing up, there is no record of any other rollaway incidents at Glen Ellyn.  Both Sommers and Customer Service Supervisor Brancato testified that there had been no rollaways during the time they were at Glen Ellyn.  Union Steward Joe Staatz, who has been with the Postal Service since 1983, did not testify to the contrary on this point.

When the Union argues an employee is the victim of disparate treatment, it must show that other employees, with similar work records, have received lesser discipline for similar offenses.  The similarity of the offenses is a critical element of a disparate treatment defense.  While the offenses need not be identical, they must be of the same relative seriousness.  Sommers acknowledged that backing accidents are serious accidents, but rollaways are an entirely different level.  The Arbitrator agrees with this conclusion.  As noted by the Service’s advocate, a rollaway is particularly dangerous because the vehicle is uncontrollable.  There is nobody in it to steer it or apply the brakes.  The vehicle will continue to roll until it strikes something, or somebody.  Sir Isaac Newton observed this when he propounded, in his first law of motion, that a body in motion stays in motion unless acted upon by an outside force. (C number not yet assigned J01N-4J-D 03192329 decision date 12-31-2003)

* * * *
The Union requested information concerning a non-career rural carrier, and a local supervisor, both of whom were involved in situations similar to that of this grievant.  The requested information was not provided to the Union until approximately one month before the date the arbitration hearing was scheduled, and well after the fact of the case being certified to arbitration.  Clearly, both cases were similar in that there was a vehicle accident and the other employees were also less than forthcoming.  In fact, a supervisor, who actually worked in the same station as this grievant, attempted to cover for another employee and even lied about who was involved in the accident.  This employee was suspended for less than a month, and this person is still a supervisor responsible for Letter Carriers.  The dispute resolution team representatives did not have this information to consider in their deliberations and therefore the grievant did not receive procedural due process in this case.  Clearly this is disparate treatment and this aggrieved discipline cannot be permitted to stand on this basis alone. …
…The record of evidence clearly demonstrates that the grievant committed the actions with which he stands accused.  There is no doubt that the grievant had the accident as reported by the Postal patron, that he falsified the P.S. Form 91, and the he stuck to that fabricated story for several weeks until he finally recanted.  It is also clear that the accident the grievant had was an at-fault accident which involved an unsafe act. …
…Disparate treatment is argued by the Union, charging that two other employees did essentially the same thing as this grievant and these two employees received lessor penalties.  The Union contends that there was a request for information concerning the matters of two employees that may be similarly situated to the offenses of which this grievant stands accused.  It is clear that management did not honor those requests until after the case was certified to arbitration – and the Union only received this information about a month before the arbitration hearing.  This is not exemplary grievance processing.  The information did eventually become available to the Union, but only after the grievance was processed through the steps of the dispute resolution process and was therefore denied to the persons charged with the attempts to resolve the grievance short of arbitration.  This is serious, however, cannot serve as the basis of setting aside the discipline assessed in this matter.  The Union could only hope to convince this Arbitrator to remand the matter to the parties’ dispute resolution mechanisms.  This the Arbitrator considered, however, such a remand is unlikely to result in anything save the delay of the final outcome of this case through the arbitration process.  Therefore, remand is not a viable result for this case, and does nothing save delay justice.  The Arbitrator is obliged to provide for the parties a final and binding resolution to this dispute, and that obligation is not served by remanding this case.  

Disparate treatment is an affirmative defense and requires the Union to prove that defense.1 To withhold information, when properly requested, when a Union bears the burden to prove the affirmative defense is a precarious course of action by management of the Postal Service.  The Union must have a full opportunity to investigate the information and form a theory of the case once that information is provided.  Article 31, Section 3 clearly contemplates the Service providing the information requested, and the Postal Service is admonished to provide such information when requested.

In this case, the fact that a Postal Supervisor is involved in an act of dishonesty not dissimilar to the one committed by the grievant, and supervised in the very same station as this grievant worked is relevant to this alleged misconduct.  A decision letter dated December 1, 2000, in the case of the Postal Supervisor states, in pertinent part (Joint exhibit 16):

(1 Elkouri and Elkouri, How Arbitration Works, fifth edition, Washington, D.C.: Bureau of National Affairs, Inc., pp. 934-36 discusses disparate treatment; and the affirmative defense.  Jonathan Dworkin’s classic definition of disparate treatment applies here: “In order to prove disparate treatment, a union must confirm the existence of both sides of the equation.  It is not enough that an employee was treated differently than others; it must also be established that the circumstances surrounding his / her offense were substantively like those of individuals who received more moderate penalties.)  (C-23229)
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